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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

LOWE TRANSFER,INC. andMARSHALL )
LOWE, ) C~C~IV~&)

Petitioners, ) i-lUG
) 22003

vs. ) CaseNo. PCB 03-221 ST/~TEOF IL
) Pollution ControlFacilityS~IØJ~t,~I)’1O~S

COUNTYBOARD OF MCHENRY COUNTY,)
ILLiNOIS )

)
Respondent. )

RESPONDENTCOUNTYBOARD OF MCHENRY COUNTY, ILLINOIS’ BRIEF
IN SUPPORTOF ITS DECISION TO DENY SITING APPROVAL

TO LOWE TRANSFER, INC.

For the reasonsset forth herein, Respondent,County Board of McHenry County

(“McHenry County Board”), respectfully requeststhat this Board affirm its decisionto deny

siting approvalto LoweTransfer,Inc. andMarshallLowe,theCo-Petitionersherein.

I. INTRODUCTION

On November 20, 2002, Marshall Lowe and Lowe Transfer, Inc. submitted its

Application for Site Location Approval for a proposedNorthwestHighway TransferFacility

(“Facility”). The Facility would be located on U.S. Route 14 in unincorporatedMcHenry

County. Pursuantto the Illinois EnvironmentalProtectionAct, public hearingswereconducted

beforea hearingofficer andthe McHenry CountyPollution ControlFacility Siting Committee.

See415 ILCS 5/39.2(d). Thesehearingswereheldfrom March 1 to March 15, 2003. (C.00178-

C.00227). RegisteredObjectorsto the Application included the Village of Cary, the Plote

Family, the Bright Oaks Homeowners’Association,the Cary ParkDistrict, the Trout Valley

Homeowners’AssociationandtheMcHenryCountyDefenders,aswell asmanyprivatecitizens.

(C.00178,pp. 9-12;C.00043-53).
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TheMcHenryCountyPollution ControlFacility Siting Committeemet onApril 28, 2003

and reviewed the Application and the evidencepresentedduring the siting hearingsand

recommendedto the full County Boardto denytheApplicationbecausetheApplicant failed to

satisfy criteria (ii), (iii) and (v). (C.07237). On May 6, 2003, the McHenry County Board

unanimouslydeniedthe Applicationfor local siting approval(C.07244)and issuedResolution

No. R-200305-12-104,Concerningthe Lowe Transfer,Inc. ApplicationFor a Pollution Control

Facility. (Exhibit A attachedto Lowe’s Petitionfor Hearing). TheResolutionsetforth thatthe

Applicant failed to satisfycriteria (ii), (iii) and(v), and imposedspecialconditionswith respect

to criterion (vi) and criterion (viii). Id. The specialcondition of criterion (viii) requiredthe

Applicant to pay a host fee. Id. The Resolutionalso sets forth that the Board members

unanimously“consideredas evidencethe previousoperatingexperienceof the Applicant and

past record of convictions or admissionsof violations of the application when considering

criteria(ii) and(v) of415 ILCS 5/39.2(a).” Id.

On June6, 2003, Lowe Transfer,Inc. andMarshallLowe filed a Petitionfor Hearingto

ContestSiteLocationDenialallegingthat: (1) theMcHenryCountyBoard’sdecisionwasagainst

themanifestweightoftheevidencewith respectto criteria(ii), (iii) and(v); (2) theimpositionof

a “host fee” asa specialconditionapprovingCriterion (viii) wasunauthorizedandunlawful; (3)

the McHenry County Board appliedthe unnumberedcriterion in Section 39.2 of the Illinois

EnvironmentalProtectionAct unlawfully; (4) theMcHenry CountyBoard failed to specifythe

reasonsfor its decision;and(5) theMcHenryCountyBoardviolatedits own ordinanceby failing

to specify the reasonsfor its decision. (Co-Petitioner’sPetition for Hearingto ContestSite

LocationDenial,¶4). For thereasonssetforth below, theMcHenry CountyBoard’sdecisionto
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deny siting approvalto the Applicant was lawful and not againstthe manifestweight of the

evidence. Consequently,thedecisionoftheMcHenryCountyBoardshouldbeupheld.

II. ARGUMENT

A. TheCountyBoard’sdenialof siting approvalshouldbeupheldbecauseit wasnot
againstthemanifestweightoftheevidence.

In orderto grantsiting approvalto a pollution controlfacility, suchasa transferstation,

the County Board or local governingbody must find that the Applicanthassatisfiedall of the

criteria set forth in section3 9.2(a) of the Illinois EnvironmentalPrOtectionAct (“Act”), 415

ILCS 5/39.2(a). WasteManagementof illinois, Inc. v. illinois Pollution Control Board, 160

Ill.App.3d 434, 443, 513 N.E.2d592, 597 (2d Dist. 1987). If any one of the criterialisted in

section39.2(a) is not met, the Applicationmustbe denied. SeeId. In this case,the McHenry

CountyBoardfoundthatthreecriteriasetforth in section39.2(a)werenot met. Specifically,the

Board found that the Applicant failed to show compliancewith criteria (ii), (iii) and (v).

(C.007244,pp. 3-57). Becausethe Application did not satisfy all of the statutorycriteria, the

McHenryCountyBoardwasrequiredto denysiting approval.

TheMcHenryCountyBoard’sdenialof Lowe Transfer,Inc.’sApplicationmustbeupheld

becausethe County’s decisionthat theApplicant failed to comply with criteria(ii), (iii) and(v)

was clearly not againstthe manifestweight of the evidence. It is well-settledthat a county

board’sdecisionto grantor denysiting approvalcan only bereversedif thedecisionis contrary

to the manifest weight of the evidence. WasteManagement,160 Ill.App.3d at 441-42,513

N.E.2dat 597. Themanifestweightofthe evidencestandardis to beappliedto eachand every

criterion on review. Id. The manifestweight of the evidencestandardis consistentwith the

legislativeintentto grantlocalauthoritiesthepowerto determinethe site locationsuitabilityof a

proposednewregionalpollutioncontrol facility. 160 Ill.App.3d at 441, 513 N.B.2dat 596. It is
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the sole provinceof thehearingbody to weigh the evidence,resolveconflicts in testimonyand

assessthe credibility of thewitnesses.Tate v. illinois Pollution ControlBoard, 188 Ill.App.3d

994, 1022,544N.E.2d1176,1195(4thDist. 1989).

In determiningwhethera decisionis againstthe manifestweightoftheevidence,it is not

sufficient that a different conclusionmay be reasonable.Wabashand Lawrence Counties

Taxpayersand WaterDrinkersAssociationv. Pollution ControlBoard, 198 Ill.App.3d 388, 392,

555 N.E.2d 1081, 1085 (5th Dist. 1990). A decisionis againstthe manifestweight of the

evidence~y if the oppositeconclusionis clearly evident,plain or indisputable.Worthenv.

Roxana,253 Ill.App.3d 378, 384, 623 N.E.2d 1058, 1062 (5th Dist. 1993).Whenreviewinga

decisionunderamanifestweightoftheevidencestandard,thereviewingcourtmay not reweigh

evidenceandmay not reassessthe credibility of witnesses.Id.; Wabash,198 Ill.App.3d at 392,

555 N.E.2dat 1085.

It is clear that the McHenry County Board’s decisionto deny siting approvalto Lowe

Transfer,Inc. is not againstthe manifestweightof theevidenceastheevidencepresentedat the

13-daysiting hearingshowsthattheApplicant failed to satisfycriteria(ii), (iii) and(v) ofsection

39.2 of theAct, asexplainedmorefully below.

B. MORE THAN AMPLE EVIDENCE EXISTS TO SUPPORTTHE MCHENRY
COUNTY BOARD’S DECISIONTHAT THE FACILITY IS NOT DESIGNED,
LOCATED AND PROPOSEDTO BE OPERATED TO PROTECT THE
PUBLIC HEALTH, SAFETYAND WELFARE.

Section 3 9.2(a)(ii) of the Act, otherwise referred to as Criterion (ii), requires the

Applicant to establishthat “the facility is so designed,locatedandproposedto beoperatedthat

thepublic health,safetyandwelfarewill beprotected.”415 ILCS 5/39.2(a)(ii). Throughsection

39.2(a)(ii), “[t]he legislaturehaschargedthe county board,ratherthanthe PCB, with resolving

technicalissues,suchaspublic healthramificationsof the landfill’s design.” McLeanCounty
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Disposal, Inc. v. CountyofMcLean, 207 Ill.App.3d 477, 480, 566 N.E.2d26, 28 (4th Dist.

1991). This broad delegationof authority reflects the legislative intent that the local board

hearing,whichprovidestheonly opportunityfor public commenton the site,bethemostcritical

stageoftheprocess.Seeid.

1. The McHenry County Board properly weighed the evidence and
consideredthe credibility of thewitnessesin determiningthatcriterion (ii)
wasnotmet.

Courtshaveacknowledgedthatwhetherafacility is sodesigned,located,andproposedto

be operatedthat the public health,safetyand welfare will be protectedis “purely a matter of

assessingthecredibility oftheexpertwitnesses.”File v. D&L Landfill, 219 I11.App.3d897, 907,

579 N.E.2d1228, 1236 (5th Dist. 1991);Fairview AreaCitizensTaskforcev. Illinois Pollution

ControlBoard, 198 Ill.App.3d 541, 552, 555 N.E.2d 1178, 1185 (3d Dist. 1990). In this case,

severalexpert witnessestestified regardingcriterion (ii) at the landfill siting hearing. The

Applicant’s witnesseswere Dan Zinnen, an agricultural engineer,I. Keith Gordon, a civil

engineerandDouglasDorgan,ahydrogeologist.Theobjectors,specificallytheVillage ofCary,

presentedLawrence Thomas, a professional engineer and hydrogeologist, Mr. Andrew

Nickodem,a civil engineer,andKevin Sutherland,anenvironmentalengineeron the subjectof

criterion (ii). The testimonyof thesewitnesseswas clearly conflicting, asZinnenand Gordon

both specifically testified that the facility satisfied criterion (ii) becauseit was so designed,

located,ahdproposedto beoperatedthatthepublic health,safetyandwelfarewill beprotected

(C.00l79, pp. 14, 42; C.00183,pp. 47-48, 67-68),while Mr. Thomas,Mr. Nickodemand Mr.

Sutherland specificallyfound that the facility wasnot so designed,locatedandproposedto be

operatedto protect thepublic health,safetyandwelfare. (C.00188,pp. 50-51,C.00189,p. 61;

C.00215,p. 54:C.00218,p. 79).

5
70372381v1830017



As explainedby the Court in ConcernedAdjoining Owners, “[i]t was up to the local

governingbody to determinethe credibility of witnesses,resolveconflicts in the evidenceand

weigh all of the evidenceoffered.” 288 Ill.App.3d at 576, 680 N.E.2dat 818. The Illinois

Pollution Control Board cannot reweigh expert testimony to decidewhich expert is more

qualified and more believable. McLean County, 207 Ill.App.3d at 487, 566 N.E.2d at 33.

Clearly, theMcHenryCountyBoardfoundtheobjectors’witnessesto becredibleandpersuasive,

and it is not the Pollution Control Board’s role to reassesstheir credibility or reweigh the

evidencepresentedby the experts. SeeFile, 219 Ill.App. at 907, 579 N.E.2dat 1236. In this

case,it was appropriatefor the McHenry County Board to not acceptthe testimony of the

Applicant’s witnessesasGordon,Zinnenand Dorganall readily admittedthat they havenever

testifiedagainstor opposedthesiting ofatransferstation. (C. 00183,p. 56; C.0224,p. 99).

SeveralCourts havespecifically foundthatwherethereis conflicting testimony,a local

governingbody’s decisionis not againstthe manifestweight of the evidenceif the decisionis

consistentwith an expert’s testimony. See City of Rockfordv. County of Winnebago,186

Ill.App.3d 303, 315, 542 N.E.2d423, 432 (2d Dist. 1989) (explainingthat the courtwould not

determinewhich witnesseswere more expert or decide controvertedfacts); Fairview, 198

Ill.App.3d at 552-53,555 N.E.2dat 1185(“Sincethereis evidenceto supportthevillage board’s

decision,and . . . it is not the function of the reviewingcourt to reweighevidenceor reassess

credibility, thefinding ofthevillage boardon thiscriterion is not againstthemanifestweightof

the evidence.”); Wabash, 198 I1l.App.3d at 393, 555 N.E.2d at 1086 (explainingthat simply

becauseoneexpertprovidedevidencewhich, if accepted,would supporta contraryconclusion

does not mean that the County Board’s conclusion is against the manifest weight of the

evidence);McLeanCountyDisposal, Inc. v. CountyofMcLean, 207 Ill.App.3d 477, 487, 566
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N.E.2d26, 33 (4thDist. 1991)(explainingthatbecausetheexperttestimonyconflicted,thecourt

would not reweighthe evidenceandfound that the agency’sdeterminationwasnot contraryto

themanifestweightof theevidence). Here,theMcHenry CountyBoard’sdecisionwasnot only

consistentwith the testimony of one expert, but was consistentwith the testimony of three

experts,Thomas,Nickodemand Sutherland,who all foundthat thetransferstation proposaldid

not satisfy criterion (ii). Becausethat decisionwasbasedon testimonydirectly from experts

with considerableexperiencein the areaof siting andpermittingpollution control facilities, that

decisioncannotbeagainstthemanifestweightofthe evidence.

2. The McHenry County Board correctly found that the facility did not
satisfy criterion (ii) becausethe locationof the facility will endangerthe
public health,safetyandwelfare.

The evidence presentedat the siting hearing amply supportsthe County Board’s

conclusionthat the Applicant failed to satisfiedCriterion (ii). As wasmadeclear in the siting

hearings,the proposedsite for the transferstation is so locatedso not to be protectiveof the

public health,safetyandwelfare.

The evidenceclearlyshowedthat thepublic health,safetyandwelfarewill be adversely

affectedby thelocationofthesite. As wasadmittedby DanZinnen,theApplicant’sownwitness

on criterion(ii), thesiteof thetransferstationconsistsonly 2.6 acresof landandis locatedonly

20 feetawayfrom TheHollows, anareaownedby theMcHenry CountyConservationDistrict,

which containssensitivewetlandsandnaturalareas.(C.00178, pp. 112). Thesite is also located

in closeproximity to a lake,namelyLake Plote(C.00178,pp. 112, 116-117),andapproximately

1300 feet from a residentialsubdivision,Bright Oaks. (C.00182,p. 28). While Mr. Zinnen

placedmuchemphasisonthefactthatthesite is zonedindustrial andlocatedin an industrialarea

(C.00l78, pp. 136, 137-38),the fact of the matteris that the site is actually locatednextto a

highly sensitivenaturalarea,TheHollows, (C.00178,p. 112)andis locatedlessthanhalfa mile

7
70372381v1830017



from propertythatwaszonedresidentialatthetime ofthehearing. (C.00182,p. 28). Only days

afterthe closeofthe hearing,propertyimmediatelyadjacentto the site ofthe facility, the Plote

property,wasalso zonedresidential.(C.04132-04174,C07175-7182).

Mr. Andrew Nickodem,a civil engineer,who haspersonallydesignedtransferstations

andhasbeeninvolvedwith solidwastefacilities for morethan 15 years(C.00214,p. 5),testified

thatthefacility did notmeetcriterion(ii) becauseit waslocatedtoo closeto TheHollows,Bright

OaksandthePloteProperty. (C.00215,pp. 54-55; C.00216,p. 4). Mr. Nickodemtestifiedthat

in his 15 yearsof experienceand involvementwith 50 transferstations,he hasneverseena

facility locatednext to two sensitiveareas,suchasTheHollows andBright Oaks. (C.00214,pp.

17-18). Mr. Nickodemstatedthat he had suchaproblemwith the locationofthefacility that if

he were presentedwith that locationby a client wanting to build a transferstation there,he

would refuseto build. (C.00215, p. 95). Mr. Nickodemexplainedthat thepoorlocationof the

sitewasmagnifiedby thefactthattherewasnot an adequatebufferbetweenthefacility andThe

Hollows. (C.00215,p. 29). Mr. Nickodemsuggesteda screeningwall (suchasthosethat exist

alonghighways)to act asa buffer betweenthe facility and TheHollows to try to protectThe

Hollows from noise,odor and the sight of the facility. (C.00214,pp. 25-26,C.00215,p. 29).

However,no suchscreeningwall wasincludedin the designof the facility, clearlyshowingthe

Applicant’slackof detail in minimizing theeffectthatthefacility wouldhaveon its neighbors.

Mr. Nickodemstatedthat his majorconcernwasthatthetransferstationcould adversely

affectwetlandareasin TheHollows (C.00214,pp. 19-20). Thosewetlandsarevery important

because,accordingto theIllinois DepartmentofNaturalResources,they are “irreplaceableand

unmitigatablebasedon the factthat thecomplexbiological systemsand functionsthat this site

supports cannot be successfully recreatedwithin a reasonabletime frame using existing
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restorationor creationmethods.” (C.00181, pp. 31-32). Basedon thetestimonyprovidedat the

hearing, it is clear that The Hollows, and the wetlandscontainedtherein, may, and almost

certainlywill, be affectedby the transferstation becausethe testimonyof the Applicant’s own

witnessesestablishesthat householdhazardouswastemayseepinto TheHollows. Mr. Gordon

statedthat it is possible,andevenlikely, that householdhazardouswastewill comethroughthe

transferstation. (C.00l80,pp.313-35). In turn, Mr. Zinnenacknowledgedthat suchhousehold

hazardouswastecouldrun out onto the queuingarea,which is madeof asphalt,hasno liner or

membranebeneathit, andhasno curb separatingit from TheHollows. (C.00184,pp. 27-30).

Becauseof the close proximity of The Hollows to the site and the lack of adequate

protectionbetweenthetwo locations,the delicateecologicalenvironmentofTheHollows could

be impactedby contaminants,which would clearly be inconsistentwith the requirementof

section3 9.2(a)(ii)that thefacility be designedandlocatedto protectthepublichealth,safetyand

welfare. This factwasaptly notedby Mr. Kiasen,a memberofthe McHenryCountyRegional

Pollution Control Facility Committee, who specifically statedthat he did not believe the

Applicationsatisfiedcriterion(ii) becauseit is locatednextto TheHollows,which is “a sensitive

naturalresourcethat shouldbe preserved.” (C.07237,p. 15). Accordingto Mr. Klasen,it would

be inappropriateto have a transferstation “adjoining and abutting a sensitive arealike {The

Hollows.]” Id.

In additionto the site’s closeproximity to TheHollows andtheBright OaksSubdivision,

the site is also located immediately adjacentto the Plote Property, which has been zoned

residential. (C.04132-04l74,C07175-7182).While thePlotePropertywasnot officially zoned

residentialuntil after the siting hearing concluded,it was well known that the Plotes were

seekingtheresidentialzoning,and hadbeenin the processofdoing sofor sometime. In fact,
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Mr. Lowe himselfwas awarethat the Ploteswereseekingto havethe areadirectly nextto this

site zonedresidentialandbecauseof that fact, Mr. Lowe filed his Application on an expedited

basisso that the Applicationwould be filed andthe siting hearingwould takeplacebeforethe

Plotesreceivedresidentialzoningapproval. (C.00202,p. 20). Becauseit wasclearthat the land

immediatelyanddirectly adjacentto thetransferfacility would imminentlybecomeresidential,

ampleevidenceexists in the recordto demonstratethat this facility is not locatedto protectthe

publichealth,safetyandwelfare.

Anothermajor problemwith the locationof the facility, which will adverselyaffect the

public healthsafetyandwelfare,is the size of the site. (C.00215,pp. 54-55). Mr. Nickodem

testifiedthatthe site is simply too small for atransferstation,and is smallerthanany othersite

hehasseenrecentlydeveloped. (C.00214,pp.27-28). In fact,basedonanexhibit introducedby

theApplicanthimself,no transferstationofsucha smallsizehadbeenbuilt in Illinois in thepast

twelve years. (C.00215,pp. 105-106:Applicant’s Exhibit 23). In determiningwhetherthe site

would beadequatein size,Mr. Nickodemhadanassociaterunaprogramcalled “Auto Turn” to

simulatetrucks on the site. (C.00214,pp. 29). Thatprogramrevealedthat truckswould not be

ableto adequatelyturn andmaneuveraroundthesite. (C.00214,pp. 29-35). As a resultof the

inadequatesizeof the facility, Mr. Nickodemtestified that therewould be good possibility of

accidentsaswell astraffic back-upson Route14. (C.002l4,pp. 29, 33-34,48-50,51 and 55).

While Mr. Gordon testified that he believedthat the site wasan adequatesizebasedon his

calculations,Mr. Gordon’scalculationswere flawed becausehe admittedthat his calculations

werebasedon trucksthat were smallerthanthosethatcouldusethis facility. (C.00223,pp. 12-

16). Mr. Gordon basedhis calculationson trucks with wheelbasesof 52 and 54 inchesand

trailers with lengthsof 53 to 55 feet, eventhoughtransfertrailerscanhavewheelbasesof up to
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64 inchesand lengthsof up to 65 feet. (C.00223,p. 7, 11, 12-20,24). In fact, Mr. Nickodem

testified that the vast majority of trucks in transferstationsare WB 62 (C.00223,pp. 32-33).

BecauseMr. Gordonfailed to properly calculatewhetherthe site was in fact largeenoughto

safelyhandlevehiclesof this size, the McHenryCounty Boardwasclearly justified in finding

that the sitewasinadequateandnot consistentwith criterion(ii) becausea sitethat is too small

(and, therefore,causessafety concernsfor truck drivers aswell asthe public) is clearly not

locatedso asto protectpublichealth,safetyandwelfare.

The locationof this site is also not protectiveof the public health,safety and welfare

becauseit is possiblethat undergroundstoragetanks of older, unknownvintagemay still be

locatedbeneathit. The Applicant’s own expertscould not conclusivelystatethat underground

storagetanksthat were oncepresentbeneaththe site had beenremoved. While Mr. Zinnen

statedthat he believedthe undergroundstoragetanks have beenremoved,he has seenno

documentationevidencingthat. (C.00223,p. 51). Thatbeliefwasbasedpurely uponhearsay

statements. (C.00223,p. 59). Furthermore,Mr. Gordon specifically testifiedthat he did not

knowif undergroundstoragetanksarestill locatedon site. (C.00185,pp. 85-86).

It is no wonderthat seriousdoubtsandquestionsexist asto whetherthis site,aslocated,

would posethreatsto thepublic, health, safetyand welfare,asthis site wasearmarkedby Mr.

Lowe (someonewith no experiencewith transferstations)for the sole purposeof building a

transferstation without any feasibility studying having beenundertakento determineif the

locationwasappropriatefor developmentandoperationof a transferstation. (C.00202,p. 16).

Basedon the problemsidentifiedabove,it is clearthatthe locationofthis facility will not protect

thepublic, health,safetyandwelfareand,therefore,theMcHenryCountyBoardproperlyfound

that criterion(ii) wasnotmet.
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3. TheMcHenryCountyBoardcorrectlyfoundthat thedesignofthefacility
would not protectthepublic health,safetyandwelfarebecausethefacility
is not designedto preventcontaminationof groundwater.

In addition to the hazardouswaste that may seep into The Hollows, the testimony

presentedat thehearingestablishesthat thereis inadequateprotectionof the groundwaterthat

will flow from the facility. According to Mr. Zinnen, the uppermostground water is

hydrologically connectedto the surfacerun-off to Lake Plote,Lake Atwood andthewetlands,

locatedin the Hollows. (C.00186, p. 87). In fact, Mr. Zinnenadmittedthat the groundwater

flows atarapidratedirectlytowardthewetlands. (C.00181,pp.25). As suchany contamination

that would find its way to groundwaterat thetransferstationwill flow to nearbylakesaswell as

TheHollows.

Mr. Lawrence Thomas, a professional engineer, who has worked in the area of

hydrogeologysince1980, alsotestifiedthat thegroundwaterbelowtheproposedsitestravelsto

Lake Plote,LakeAtwood andinto TheHollows (C.00188,pp. 6-7, 25-26;C.00190,pp. 44-45).

He also testifiedthat somewaterwill also eventuallyflow into Lake Killarney. (C.00188, pp.

27-28). Mr. Thomastestifiedthat “there is a substantialrisk. . for groundwatercontamination.”

(C.00188,p. 33). Heexplainedthatwastruebecauseevenverysmall amountsof contamination,

suchascould come from householdhazardouswaste,can contaminatevery largeamountsof

groundwater. (C.0188,pp. 35-36). Mr. Thomasexplainedthat contaminantswould be ableto

movethroughthe subsurfacebecauseit is comprisedof sandandgravel;the contaminantscould

also move throughpathwaysalong the septic system,injection chambersand gasany utility

pipeson theproperty. (C.00190,pp. 41-42).

While a groundwatermonitoringprogramwasproposedfor the property, the evidence

presentedat the siting hearingestablishedthat the groundwatermonitoring systemmay be

inadequateto protectthepublic health,safetyandwelfare. Mr. Zinnentestifiedthattherewill be
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only two monitoringwells on the site, which will bothbe locateddown-gradient. (C.00l81,p.

35). Both Mr. ZinnenandMr. Dorgan,the Applicant’sown witnesses,admittedthat it is typical

to haveup-gradientwells to comparewith thedown-gradientwells to determineif contamination

is emanatingfrom the site. (C.00l81,pp. 35-36; C.00199, p. 84-85). In fact, Mr. Zinnen

specificallyadmittedthat withoutthoseup-gradientwells, it would be impossibleto determineif

the transferstationwas causinggroundwaterproblems. (C.00181, p. 35). Mr. Thomasalso

testifiedthat the numberand locationof the wells was inadequatebecausetherewere no up-

gradientwells, and the wells were not nestedto test different layers of the stratigraphyto

determineif contaminationwaspresentat particularlayers. (C.0l88, p. 48-49). Mr. Thomas

also sawan inconsistencywith the landscapingand theplanto monitorthewells becausebased

on the landscapingplan proposedfor the facility, he did not believetherewould be room to

actuallymonitor andmaintainthewells. (C.00188,pp. 41-42). The groundwatermonitoring

systemis also inadequatebecause,as was concededby Mr. Zinnen, therewill be nothing to

monitor for componentsthat are denserthan water. (C.00181, pp,. 38-39). Mr. Thomas

explainedthat wasproblematicbecausethe compoundsthat areheavierthanwatercan include

contaminants,and the system as designedwould tend to allow thosecompoundsto move

downwardinto the groundwater. (C.00188,p. 36). Furthermore,the proposedgroundwater

monitoring schemeis inadequatebecauseno plan was establishedto test for certain target

contaminants.(C.00188,pp. 40-41,pp. 48-49). Accordingto Mr. Zinnen,theApplicanthasnot

yet specified,or evendetermined,how often sampleswill be takenfrom the wells and what

contaminantswill be testedfor. (C.00181,pp. 40-41). Thatis significantbecauseaccordingto

Mr. Thomas,the site should be testingfor all contaminantsthat will affect drinking water, and

thereis no indication that the Applicant will do so. (C.00l88,p. 40). Becauseof the many
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deficienciesandambiguitiesin the groundwatermonitoring systemproposed,it clearlywill not

besuccessfulin determiningif contaminationis, in fact,beingcausedby thetransferstation,and

thefacility is not, therefore,properlydesignedto protectthehealth,safetyandwelfare.

The proposedtransferstation is also inconsistentwith criterion (ii) becauseit is not

designedto adequatelyprotectagainststorm water contamination,which can, in turn, leadto

ground water contamination. Mr. Sutherland,an environmentalengineer,testified that the

designofthestormwatersystemdoesnot adequatelykeeppotentialcontaminationoutofcontact

with groundwaterin the area. (C.002l8,p. 85). Again, as concededby the Applicant’s own

expert,thereis no containmentorcurbingaroundthepavedareasofthesite,otherthantheramp

areas,to preventspills in thoseareasfrom enteringthe stormwater system. (C.00181,p. 84).

This is particularly problematicbecauseif thereis contaminationin the stormwaterinfiltration

chamber,it will be then introducedinto the groundwater,and will in turn flow throughthe

groundwaterat a ratherrapid rate. (C.00181, p. 83). Mr. Thomasexplainedthat the water

quality catchbasins that aremeantto removematerialsin the water arenot totally effective,

thereforeallowing some constituentsto find their way to the groundwater,therebycausing

contamination.(C.00188, pp.42-43).

Theinfiltration systemwhich is partofthe stormwatersystemmayalso notbeeffective

in protectingthe health,safetyand welfareof thepublic becausethereis no ability to stopthe

materialsin thesystemfrom migratinginto thesewersystemif contaminationis in factdetected.

(C.00188, p. 43). Accordingly,contaminantsintroducedinto the groundwaterat the sandand

gravellayercouldeventuallyfind theirwayinto thepublic watersupplywells. (C.00188, p. 44,

C.0l90,p. 59). As notedby Mr. Thomas,the infiltration chamberis not designedto protectthe

public health,safetyandwelfarebecauseonceany contaminantsarein the chamber,thereis no
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‘way to preventthemfrom movingdownward. (C.00188, p. 37-38). Anotherproblemthat exists

in thestormwaterdesignis that noprocedureshadbeenestablishedregardingwhenandhowthe

infiltration chamberor catchbasinswill be cleaned,even though sucha plan is typically a

componentof sucha system. (C.0018l,pp. 83-84;C.00218,p. 79). Mr. Sutherlandexplained

that it is necessaryto beableto readily accessto thecatchbasinssothat theycanbemaintained

andto ensuretheydo not becomecloggedwith debris.(C.00218,pp. 83-84).

Moreover, the storm water system createdby the Applicant does not appearto be

protectiveof the public health, safety and welfarebecauseunder the systemdesignpresently

proposed,liquids from therampandapronof thefacility will be treatedasstormwaterinsteadof

contactwater. Mr. Nickodemtestifiedthat waterfrom therampsis routeddirectlyinto the storm

watersystem. (C.00215,pp. 11-12). This presentsa problemin that water from thoseramps

may be contaminatedby waste,aswell as liquids from thetrucks, suchasfuel, oils or grease.

(C.00215,p. 12). That mix of liquid contaminantsand storm water would then be pumped

directly into the storm water collection system, which is inappropriate. Id. Likewise,

contaminationofstormwatercanoccurfrom liquids that fall ontheapronofthefacility, asthose

liquids will also be treatedas storm waterunder the current design. (C.00188,pp. 38-39;

C.00215,pp. 21-22). Treating those liquids as storm water will substantially increasethe

likelihood ofcontamination. (C.00188,pp. 38-39). Becauseofthis risk of contamination,most

transferstationsaredesignedwith a slopebuilt into the apronareaso that waterthat falls onto

thatareais treatedascontactwater,not stormwater. (C.002l5,pp. 22-23).

The Applicant’s expertsseemedto contendthat groundwaterpollution would not be a

problemfor this sitebecausethe sitewill be relocatedabovea layerofTiskilwa till, whichhasa

low permeabilityfactor. (C.00187, p. 39). However,othertestimonyrevealedit was lessthan
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clear that this “very low permeabilityclay liner” evenexists underthe site becauseno cross-

sectionof site-specificgeologicconditionswasprovided(C.00187,p. 53;C.00224,pp. 94-95),

which seemsto suggestthat theApplicant is unsureof whatthe geologyunder thesite consists

of. Additionally, no boringsweretakenbelow 30 to 35 feetto determineif anadequatelayerof

highly impermeableclay actuallylies belowthe sandand gravellayer at thesite. (C.00187, p.

60; C.00224,p. 9). Moreover,the certainwell logs producedfor nearbysitesdo not showthe

presenceoftheTiskilwa till layer. (C.00224,p. 30).

Evenif the Tiskilwa till layerwerepresentin the areassurroundingthesite, this would

not conclusivelyestablishthat the till wassufficiently presentunderthis particularsite, asthe

Applicant’s own witnessesexplainedthat Tiskilwa till is absentin someareas,and, unlessthis

areawerealreadymapped,therewouldbe no wayofknowing if this wasanareawheretill was

absent. (C.00224.p. 33). Mr. Dorganalso admittedthat therearenaturallyoccurringholes in

that layer,which maypossiblyexiston this site. (C.00l99,pp. 69-70;C.00224,pp. 70-71). He

admittedthat no studieswere done on the site itself to determineif the till layer waspresent.

(C.0199, pp. 82-83). If the Tiskilwa till layeris not presentbeneaththe site,the groundwater

•will beableto quickly moveto otherareasbecausesandandgravellessable to retardthanclay.

(C.00224,p. 94).

Again, evenif this clay till layeris locatedunder this site, this doesnot establishthat

groundwaterwould not beableflow beyondthe site itself, aswhilea layerof clay till canslow

down the flow of water, it will not necessarilycompletely preventgroundwatermigration.

(C.00188,pp. 3 1-32). In fact,theTiskilwa till layerdoesnotseemto be asimpermeableasthe

Applicant’s expertssuggested,becausethe Tiskilwa till in this generalareais actuallymadeup

of approximately70% sandand silt, andonly about30%clay. (C.00224,p. 24). Mr. Thomas
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estimatedthat it couldtakeonly a few monthsto a few yearsfor contaminantsintroducedinto

the uppermostaquifer to travel through the till. (C.00189, pp. 22-23, C.00190, p. 80).

Therefore,if contaminationdoesfind its way into the uppermostaquifer,it will eventuallyflow

somewherebeyondthe site,in turn adverselyaffectingthe publichealth,safetyandwelfare.

4. TheMcHenryCountyBoardcorrectlyfoundthat thefacility would notbe
so operatedto protectthepublic health,safetyandwelfarebecauseit will
notbeoperatedto controlnoise,odorsor litter.

Thetestimonypresentedat the siting hearingby thewitnesses,aswell asthe Applicant

himself, establishthat thefacility wasnotproposedto be operatedin a waythat will protectthe

health,safetyandwelfareof thepublic. First andforemost,theApplicantadmittedthat hehas

no experiencewith transferstations,anddoesnot know whothe operatorofthis transferstation

will be. (C.00200, pp. 20, 78; C.00202,p. 41, 59). Becauseof the Applicant’s lack of

experience,he admittedly is relying on others to set up a “safe and efficient” operation.

(C.00201,p. 62). BecausetheApplicanthimselfis clearlynotassumingdirectresponsibilityfor

establishing a “safe and efficient” operation, but, instead, is relying on other unknown

individuals to do so, the Applicant clearly failed to establishthat the operationsof the facility

will be protectiveof the public health,safetyand welfare. Thetestimonyat the siting hearing

alsoestablishedthat theoperationsofthefacility will notbeperformedin away thatwill protect

the public health, safety and welfarebecausethe Applicant’s plan of operationsshows that

potentialimpacts,suchasodor,noise,andlitter will notbe effectively controlled.

The evidencedemonstratedthat thefacility asproposedwouldnot beoperatedin a way

that protectsneighbors from odors. The evidencepresentedat the hearing showedthat

surroundingpropertieswill be adverselyaffected if odorsarepresenton the site becausethe

prevailing winds blow from and acrossthe facility to The Hollows and the Plote property.

(C.00182,p. 44). Therewill clearlybe odorspresentat the site becauseinadequateprotections
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were proposedto prevent,or at leastminimize, suchodors. As notedby the Applicant’s own

witnesson theplan ofoperationsfor the facility, the tipping floor ofthe facility will bewashed

with wateronly once a week eventhoughliterature, including a documenton wastetransfer

stationspublishedby U.S.E.P.A., specificallyprovidesthat the tipping floor shouldbe washed

daily to reduceodorsaswell asthethreatof vectors. (C.00l81,pp. 49-50,74-76). Mr. Gordon

also admittedthatno misting procedureswill beusedto keepdownodorsanddust, eventhough

misting is usedat a numberof other transfer stations and can significantly reduceodors.

(C.00181,pp. 76-77; 00215,p. 67). In spiteof the fact thattheApplicant’s own expertexpects

that odorswill emanateto neighboringproperties,particularly the Ploteproperty(C.00183,p.

59), theApplicant hasnot createdadequateoperationalsafeguardsto help minimize that odor,

and have, therefore,not createda plan of operationthat will adequatelyprotectedthe health,

safetyandwelfareofthepublic.

Another featuremissing from the operatingplan of the Applicant is an adequatelitter

monitoring and control plan. It is undisputedthat a transferstation will causelitter to find it

ways to surroundingareas,which is why the Applicant hashired someonewho will pick up

litter. However,theareato becoveredby thelitter patrol is inadequate,becauseaccordingto the

Applicant itself, the litter patrol will only cover the areasthat the Applicant “believes” are

directly affected by transfer station operations. (C.00203, pp. 13-15). Mr. Gordon

recommendedthat litter bepatrolledwithin a half-mile radiusofthe site(C.00186, pp. 18-19).

Mr. Lowe, on theother hand, specificallystatedthat he would not bewilling to patrol for litter

one-halfmile in eitherdirectionbecausehe did notbelievethatthetransferstationwouldcausea

litter problemthatfar away, andthoughtit wouldbe “grosslyunfair” to requirehim to patrolthat

distance. (C.00203,pp. 13-15). As such, therewasa direct conflict in opinion on this issue
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betweenMr. Lowe andhis ownexpert. Moreover,it is evidentthatMr. Lowe is veryreluctantto

take responsibility and ensure a litter problem does not arise. Consequently,the plan of

operationsofthis facility is not consistentwith criterion(ii) becausethe presenceof litter will

adverselyaffect thepublic health,safetyandwelfare,and theApplicanthasmadeclearthat he

will only takeresponsibilityfor andcleanup only thatamountof litter thathedeemsreasonable.

Another problemwith the operationsof the facility is the lack of planning for noise

preventionand/orcontrol. In fact, the Applicantneverevenquantifiedthenoise level that will

bepresentat this site(C.00215,pp. 28-29;C.00182, p. 25),eventhoughMr. Zinnenspecifically

statedthatnoiseis anareaof concernthatneedsto be addressedat transferstations(C.00182,p.

24). The noisesthat areabundantat transferstationssuchas the one proposedin this case

include thosefrom the dieseltruck enginesaswell asbeeperswhich soundon vehicleswhen

they backup. (C.OOl84, pp. 68, 70). Accordingto Applicant’s own expert,soundsfrom these

back-upalarmscanreachashigh as 100 decibels,and are “horrible for neighbors.” (C.00186,

pp. 8, 66). Again, despitethe concernsaboutthosenoises,no noiseexpertwasevercalledby

Applicant to testifyasto mitigationmeasuresthatwould be employed,andApplicant’switnesses

who did testify hadno ideawhatnoiselevel would bepresentattheboundaryofthefacility and

neighboringproperties.(C.00186, pp. 9-10).

Thelevel ofnoisepresentedat this site is particularlyproblematicbecausethereis very

little buffer betweensurroundingneighbors(suchas The Hollows), and the transfer station,

which is why Mr. Nickodemsuggestedbuilding a concretewall betweenthe stationand The

Hollowsto keepout asmuchnoiseaspossible. (C.00215,p. 64-65). Presently,the only buffer

suggestedbetweenthe transferstationbuildingsandTheHollows is groundvegetationor trees.

(C.00l82,p. 23). Mr. Gordonalso admittedthat thereweresoundbarriersotherthantreesthat
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could be usedto lessensoundto neighbors,suchas barrier walls. (C.00186,p. 10). Mr.

Nickodemsaw no reasonwhy sucha wall should not be built to separatethosepropertiesand

minimize the effect on TheHollows. (C.002l5,p. 64-65). However,no barrierwall is planned

for this site. Additionally, no otherprovisionsareplannedfor the site that will lessenor reduce

the amountofnoisethatwill comefrom theoperationsofthefacility.

For all thereasonsset forth in detail above,thetestimonyandevidencepresentedat the

siting hearingclearly establishthat the decisionof the McHenry CountyBoardwith respectto

criterion(ii) was appropriate. This wasnota situationlike that presentedin Industrial Fuels&

Resources/Illinois,Inc. v. Illinois Pollution ControlBoard, 227 Ill.App.3d 533, 546, 592 N.E.2d

148, 157 (1stDist. 1992),wheretherewas “no evidenceofrecordto demonstratethatthe design

ofthefacility is flawedfrom apublic safetystandpointorthat its proposedoperationspresentan

unacceptablerisk to thepublic healthsafety,safetyandwelfare.” In thepresentcase,morethan

ample evidencewas presentedto establish that the location, design and proposedplan of

operationfor this facility were not adequateto protect the public health, safety and welfare.

Therefore,it was clearlyproperfor the McHenry CountyBoardto deny siting approvalto the

Applicantbasedon criterion(ii).

C. THE MCHENRY COUNTY BOARD PROPERLY FOUND THAT THE
APPLICANT FAILED TO SHOW THAT THE FACILITY IS SO LOCATED
TO MINIMIZE THE INCOMPATIBILITY WITH THE CHARACTEROF THE
SURROUNDINGAREA AND TO MINIMIZE THE EFFECTOF THE VALUE
OF THE SURROUNDINGPROPERTY.

Section 39.2(a)(iii) of the Act, also known as criterion (iii), providesthat the County

Boardshall approvethesite locationsuitability for a newregionalpollution control facility only

if “the facility is located so as to minimize the incompatibility with the characterof the

surroundingareaandto minimize the effect on the value of the surroundingproperty.” 415

ILCS 5/39.2. This criterion requiresan applicantto demonstratemore thanminimal efforts to
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reducethelandfill’s incompatibility. File v. D & L Landfill, Inc., 219 Ill.App.3d 897, 907, 579

N.E.2d 1228, 1236 (5th Dist. 1991). An applicantmustdemonstratethat it hasdoneor will do

whatis reasonablyfeasibleto minimize the incompatibility. WasteManagementofillinois, Inc.

v. Illinois Pollution Control Board, 123 Ill.App.3d 1075, 1090,463 N.E.2d969, 980 (2d Dist.

1984). In thepresentcase,conflicting evidencewaspresentedwith respectto criterion(iii) by

Mr. FrankHarrison,Mr. Larry Peterman,Mr. N. Drew Petterson,Mr. CameronDavis, andMr.

JohnWhitney. However,theevidenceadducedin this casesquarelysupportsthefindingsof the

County Boardthat the Lowe TransferStationwasnot designedto minimize the incompatibility

with the surroundingareaand minimize the effect of the transferstation on the value of the

surroundingproperties.

Mr. CameronDavis,the Village of Cary Administrator,testifiedthat the Lowe Transfer

Stationnegativelyimpactsthe characterof the surroundingarea,specifically property that is

currently incorporatedin the Village of Cary. (C.00205,p. 65). Mr. Davis also testified at

length regarding the compatibility of the transfer station with the Cary Centennial

ComprehensiveOfficial Plan(“ComprehensivePlan”). TheComprehensivePlan indicatesthat

the surroundingpropertieswere to beprimarily for residentialandrecreationaluses. (C.00205,

p. 21). Specifically, the ComprehensivePlanindicatesthat the gravelmining areaon thenorth

sideof Route14 atThreeOaksRoad,neartheproposedTransferStation,was to be redeveloped

into multiple family and commercialuses. (C.00402,p. 29). The ComprehensivePlan also

encompassesthe areawheretheproposedtransferstationwasto be located. (C.00402,p. 35).

In examiningthe surroundingarea,Mr. Davisexplainedin detail howthe transferstation

was incompatiblewith the Plote property and the Kaper development. During the public

commentperiodafterthe Committeehearings,the Village of Cary annexedthePloteproperty,
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which it zonedR-1. (C.04132-4174,C.07175-7l82). Prior to the annexation,the proposed

transfer station was to be located approximately 1300 feet from a residentialsubdivision.

(C.00182, p. 28). After theannexation,theproposedtransferstationwould be directly adjacent

to anareazonedexclusivelyfor residentialdevelopment.Mr. Davisdescribednegotiationsand

discussionsconcerningthePloteproperty,notingthattheVillage andPlotehadbeenin talks to

annexthepropertyfor an extendedperiodof time. (C.00205,p. 23). Thesediscussionswere

regardingthe annexationof the property into the Village of Cary; zonedfor a residentialand

commercialdevelopment.(C.00205,pp. 27-29). In addition,Mr. Lowe acknowledgedthat he

knew of theseon-going discussionsbetweenPlote and the Village, and even attemptedto

expeditehis Application in hopesthat the transferstationwould be sitedbeforethe annexation

occurred. (C.00202, p. 20). Impliedly, Mr. Lowe then knew the transfer station was

incompatiblewith the otherplanneddevelopmentsin thesurroundingarea. Mr. Davis concluded

that the transfer station would not be compatible with the new high quality residential

developmentwhich wasto occurin accordancewith theComprehensivePlan. (C.00205,p. 76)

Moreover, Mr. Larry Peterman,the Applicant’s own witness, admitted that he could not

recommendto a client that thePlotepropertybe developedunderamulti-family residentialuse

scenarionextto theproposedtransferstation. (C.00194, p.14).

Mr. Davis also discussedthe impact the transfer station was having on the Kaper

developmentand how the proposedtransfer station was incompatiblewith it. The Kaper

developmentis directly acrossthe streetfrom wherethe proposedtransferstationwould be

located, and interestingly enough, was never raised or discussedin the Lowe Application.

(C.00205,pp. 9, 15). Theconcernsexpressedto Mr. Davisby potentialdevelopersof theKaper

developmentwere“how closeit is, smells and things of that nature.” (C.00205,p. 15). The
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proposedtransferstation, in Mr. Davis’ opinion,wasimpedingthedevelopmentof thatproperty.

(C00208-23). Specifically, Mr. Davis statedthat having direct and immediatecontactwith a

waste transferstation, dealing with the kind of volume and traffic surroundingthe transfer

station, and the stigma attendantto garbagesmells in the areawerejust a few of the items

impedingdevelopment.(C.00208,p. 24). Also, theApplicant’sown expert,Mr. FrankHarrison,

agreedthat the perceptionof the transferstation could impactthe surroundingpropertyvalues

and attacha stigma to the property. (C.00193,p. 29, C.00194,p. 5). This stigma, affecting

housing developmentsand property values, providesample support for the County Board’s

determinationthat the transferstation wasnot compatiblewith the surroundingarea,and is

directly incompatiblewith the ComprehensivePlancallingfor high endresidentialdevelopment

on adjoiningparcels.

Mr. DavisalsoindicatedthattheLoweTransferStationwouldnot becompatiblewith the

ComprehensivePlanbecauseit wasnot fulfilling the needfor a recycling facility in the area.

(C.00205,pp. 30-41). In addition, underanothercriteria includedin the ComprehensivePlan,

the proposedtransferstationwould not be compatibleasthetransferstationwouldbe locatedat

the gatewayofthe Village of Cary. (C.00205,pp. 5 1-52). Mr. Larry Peterman,theApplicant’s

own expert,admitted that he would not advise a client to develop a transfer station at the

entranceto a city or town suchasCary. (C.00193, p. 96).

The transferstation,in additionto beingdirectly incompatiblewith thecommercialand

residentialneighborhoodsin the area,is incompatiblewith the remainingland surroundingthe

site; namely, the Hollows. Mr. N. Drew Petterson,anurbanplanner,offeredhis evaluationof

the compatibility of the Lowe TransferStation in this regard. Mr. Pettersonspecifically stated

that it washis conclusionthat “the proposedtransferstationland useis incompatiblewith the
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adjacentHollows usesbecauseofthe addednoise, litter, odor,fumes,useoftruckseitherwaiting

to accessthe facility or waiting to exit onto Route 14. All of theseimpactsarenot consistent

with therecreationusesthatareofferedon thatsite.” (C.00208,p. 89). Mr. Pettersonalsoadded

that his review of the current land use in McHenry County 2010 Plan and the Cary

ComprehensivePlanindicatedthattheproposedLowe TransferStationwouldbe inconsistentfor

theappropriatefutureusefor thesubjectproperty. (C.00208,p. 97).

The secondpart of criterion (iii) requiresthe transferstation to be located so as to

minimize the effect on surroundingpropertyvalues. Testimony was elicited from Mr. John

Whitney regardingthe effectof theLowe TransferStation on the surroundingpropertyvalues.

Mr. Whitney offeredhis opinionthat the lack of comparablestudiesregardingthe impactof

transferstationson residentialuseindicatesthatan inherentincompatibilityexists. (C.00220,p.

33). In Mr. Whitney’s opinion, residentialpropertiesand waste transfer stations in close

proximity theretoare just not compatible. In fact, a study performedby Mr. Harrison, the

Applicant’s own appraiser,of thePrincetonVillage subdivision,bearsthispoint out. However,

Mr. Whitney also demonstratedthat Mr. Harrison’s evaluationof the surroundingproperty

values in the study did not adequatelyaddress,from an appraisalstandpoint,whether the

proposedLowe TransferStation facility was locatedto minimize the effectof the value of the

surroundingproperty. (C.00220,p. 28). Mr. Whitney testifiedthatMr. Harrisondid not remove

all oftheother influenceson the propertyvaluesoasto sufficiently isolatetheactualeffect ofa

transferstation on adjoining propertyvaluesin his report. (C.00220,pp. 30-31). In doing so,

Mr. Harrison’sreport andtestimonythat thepropertyvaluesofresidentialhomessurroundinga

transferstation were not affectedby the transferstation were brought into seriousquestion.
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Again, it is thefunctionofthe CountyBoardto assessthecredibility of thewitnesses,anddraw

its ownconclusions.SeeTate,188 Ill.App.3d at 1022,544N.E.2dat 1195.

Mr. Whitney also opinedthat Mr. Harrison’scalculatedappreciationratewas incorrect.

(C.00220,p. 88). Mr. WhitneydeclaredthatMr. Harrisoncalculatedtheappreciationofaverage

homesales,ratherthancorrectlyascertainingtheaverageoftheappreciationrates. (C.00220,p.

88) In doing so, Mr. Harrison’s appreciationratevaried50%from Mr. Whitney’s calculations.

(C.00220,p. 73). Later, whenpressedby Mr. Klasen,a CountyBoard member,Mr. Whitney

testified that the appreciationratefor an averagehome is between5-6%. (C.00220,p. 88).

UnderbothMr. Harrison’sandMr. Whitney’scalculationssurroundingtheappreciationofhomes

in thePrincetonVillage study, theappreciationratewas lessthan2.5% (C.00220,p. 73). Mr.

Klasenpointedout that in thePrincetonVillage study, 18 outof the37 homesin thesubdivision

hadlessthana 1% appreciationrate. (C.00220,p. 88). Mr. Whitneyagreedthattheappreciation

ratewas“not good.” (C.00220,p. 88).

Basedupon all of this testimony,it was clearly not againstthe manifestweight of the

evidencefor theCountyBoardto concludethatthefacility wasnot locatedso asto minimize the

incompatibilitywith thecharacterofthesurroundingarea,orto minimize theeffecton the value

ofthesurroundingproperties.TheBoardwaspresentedwith morethanadequatetestimonythat

theLowe TransferStationwasnegativelyimpactingthesurroundingarea,both in termsoffuture

developmentand in termsof propertyvaluation. Therefore,the decisionof theBoard that the

Lowe TransferStationwasnot compatiblewith thesurroundingareawasclearlynot againstthe

manifestweightofthe evidence.
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D. THE MCHENRY COUNTY BOARD PROPERLYFOUND THAT THE PLAN
OF OPERATIONSFOR THE FACILITY IS NOT DESIGNEDTO MINIMIZE
THE DANGER TO SURROUNDING AREA FROM FIRES, SPILLS OR
OTHEROPERATIONALACCIDENTS.

Undersection39.2(a)(v),alsoknownascriterion(v), an applicantis requiredto establish

that “the plan of operationsfor the facility is designedto minimize the dangerto surrounding

areafrom fire, spills or otheroperationalaccidents.” 415 ILCS 5/39.2(a)(v). The McHenry

CountyBoardcorrectly foundthat this criterionwasalsonot metby theApplicant in this case

becauseof the lack of proceduresin placeto protectagainstfires, spills and otheroperational

accidents.

Like criteria(ii) and(iii), therewasalsoconflictingevidencewith respectto criterion(v).

The Applicant’s civil engineer,Mr. Gordon, specificallytestified that the Application satisfied

criterion(v) (C.00179,p. 43); however,the objectors’witnesses,Mr. Thomas,Mr. Nickodem,

andMr. Sutherland,all testifiedthattheApplicationdid not satisfycriterion(v) (C.00189, pp. 9-

10; C.00215,p. 55; C.00218,p. 80). As statedabove,it is thesoleprovinceoftheCountyBoard

to assessthe credibility ofthe expertsandweighconflicting evidence. SeeTate, 188 Ill.App.3d

at 1022, 544 N.E.2dat 1195. Here, theMcHenry CountyBoardclearlydid so and determined

that criterion (v) was not met basedupon the evidencepresented. That decisioncannotbe

againstthe manifestweight of the evidencein that the evidencepresentedat the siting hearing

clearly establishedtherearemanysafetyconcernswith respectto the proposedtransferstation,

which in turn showsthat thefacility will not be operatedto minimize the dangerof fires, spill

and otheroperationalaccidents.

Oneofthemajor safetyconcernsthatwasrepeatedlyraisedwasthelackof adequatefire

protection in the Application. The Applicant’s own witness, Mr. Keith Gordon,admittedthat

thereare no sprinklersin this facility, eventhoughhe hasknown of fires to occur in transfer
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stationsandhasequippedothertransferstationswith sprinklers. (C.00179, pp. 69-70,75). Mr

Gordonadmittedthat thepossibility of a fire is realbecauseit is possiblefor wasteto smolder,

comein contactwith openair andin turn causea fire. (C.00179, pp. 76). In fact, thepossibility

of a fire in this transferstation is muchgreaterthan the risk in most other transferstations

becausethe trucks will be fueled inside the building, which is somethingthat is not typically

doneinsidetransferstations(C.002l5,p. 30, pp. 91-92). As explainedby Mr. Nickodem,the

reasonthat fueling is not typically done insidebuildings is specifically due to the risk of fire.

(C.00216,pp. 24-25,28-29). Despite the increasedrisk of fueling inside, the transferfacility

doesnot have sprinklers, but merely hashand-heldfire extinguishers,which Mr. Nickodem

statedwere “insufficient” becausethey would only be sufficient to addressvery smaji fires.

(C.00215,pp. 3 1-32, 00216, p. 9). Additionally, thereis an increasedrisk of fire due to the

proximity of TheHollows becauseofnumeroustreeslocatedalongthepropertyline. (C.00215,

p. 32-33). Anotherconcernwith respectto fire protectionis wherewaternecessaryto fight afire

in thefacility will comefrom, asthetransferstation is not locatedin closeproximity to anyfire

hydrants,andthesitehasno othermajorsourceof water. Mr. Zinnenadmittedthat hedid not

knowwherethewaterto fight a fire would comefrom becausethereis no stormwaterretention

pondon the site; he simply assumedthat the fire truckswould be ableto supply an amountof

watersufficient to put outany fires thatmayoccur. (Cl.00179, pp. 78-79). However,no expert

wasofferedby theApplicantonthis issue.

Anothermajorsafetyproblemthat demonstratesthis facility doesnot havean adequate

plan of operationsthat will protectagainstfires, spills and other accidentsis the lack of spill

protectionfor the site. Accordingto theApplicant’sown expert,theApplicantdoesnot yethave

a spill preventionplan. (C.00179, p. 84). TheApplicant hasalso failed to determinewho to
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contactin theeventofa spill or otheremergencyon thesite. (C.00180,pp. 14-15). In fact, the

Applicant himself statedthat he would not know what to do in the eventof a spill or other

emergencyon site. (C.00201,p. 19).

Furthermore,the Applicant has failed to put into placemeasuresthat will help guard

againstspills. Mr. Zinnenadmittedthat thereis no provisionin placeto shutoff the flow into

thestormwatersystemif thereis aspill, leakor any otherevidenceof contamination.(C.00181,

pp. 82-83). However, the objectors’ witnessestestified that such a control measurewas

necessaryto stop the ability of contaminantsto reachthe groundwater. (C.002l6,pp. 19, 25;

C.002l8,p. 73) Mr. Nickodemtestified that he would normallyprovidevalvesor gatesin a

storm water system, so that if a spill occurs, the water which has come into contact with

contaminantswill not go directly into the catch basin, which then goesdirectly into the

undergroundsystemandtheninto the groundwater. (C.00215,p. 17). Mr. Sutherlandtestified

that someprovisionfor spill isolation,suchasavalve,to preventaspill from enteringthestorm

watersystemwasnecessarybecausewithout sometypeof spill preventiondevice,contaminants

couldbe introducedinto the groundwater. (C.00218, pp. 82-83). Mr. Nickodemalso believed

that it wasappropriateto providecurbingasan additionalcontrolmeasureto help stop the flow

of aspill onto neighboringproperties. (C.002l5,pp. 18-19). BecausetheApplicanthasfailed to

adequatelyprotectagainstthe effectsof spills, theApplicanthasclearly failed to meetcriterion

(v).

The factthat inadequatesafeguardswerein placeto minimize thethreatof a spill and/or

groundwatercontaminationto neighboringpropertieswas also apparentlyclear to membersof

the McHenry County Pollution Control Facility Committee. At the meeting where the

committeemembersvotedon eachcriteria, Mr. Klasencommentedthat he did not believethe
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facility satisfiedcriterion(v) becausehehad “major concernsaboutspills,” especiallysincethe

water from the site would be traveling to Lake Plote and eventually to Lake Killarney.

(C.07237,p. 20). As was clearly noted by the McHenry County Pollution Control Facility

Committee,thefacility will not adequatelyprotectagainstfires, spills andotheraccidents.

TheApplicant alsofails to meet therequirementsof criterion (v) becausethe Applicant

hasnot set forth adequateproceduresfor dealing with hazardouswaste(C.00215,pp. 23-27).

Mr. Gordontestifiedthat if a hazardouswastewasfound,theApplicantwould likely call a firm

that handledsuchmaterial to take it away and sampleit. (C.00l80, pp. 32). However,no

arrangementhas been made with any suchfirm, and it is unknown whether the firm so

designatedcouldadequatelyaddresstheproblemswhich mayarise. (C.00180,pp. 32-33). Mr.

Nickodemtestified that other transferstation sites he is familiar with have boxes in which

potentially hazardouswaste is locked and secured,which is safer than simply putting the

hazardouswaste to the side until a responsecontractorcanmakesit way to the site, as the

Applicantplansto do. (C.002l5,pp. 78-79,90-91). TheApplicant doesnot evenplanto have

leak-proofcontainerson site in whichto keepthehazardouswaste,but, instead,is relyingon the

contractoror firm it retainsto providetheequipment. (C.00180, p. 29). Clearly, suchaplanof

operationsis inconsistentwith the notion of adequatelysafeguardingagainstenvironmental

accidents,asa comprehensiveandsafeplanfor dealingwith suspectedhazardouswastehadnot

beenproposed.

Therewas clearlyampleevidencefor the McHenryCountyBoardto rely on in reaching

its decisionthat the planof operationswasnot designedto minimize the dangerof fire, spills or

other environmentalaccidents. As such,the County’s decisionwas not againstthe manifest

weightof the evidenceandmust,therefore,beupheld. SeeFairview, 198 Ill.App.3d at 552-53,
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555 N.E.2dat 1185 (explainingthataslong asthereis evidenceto supportthecounty’sdecision,

thedecisionis not contraryto themanifestweightoftheevidence).

E. THE COUNTY BOARD’S IMPOSITION OF A “HOST FEE” AS A SPECIAL
CONDITION OF APPROVINGCRITERTON(VIII) WAS LAWFUL

This Board should not evenaddressCo-Petitioners’contentionthat the CountyBoard’s

imposition of a “host fee” wasunlawful becausethat argumentdoesnot presenta justiciable

controversythat is ripe for adjudication. It is well-settledthat a justiciable controversyis

necessaryfor a courtor tribunal to havesubjectmatterjurisdictionoveraparticularmatter. See

Peoplev. CapitolNews, Inc., 137 Ill.2d 162, 560N.E.2d303, (1990); Ill. Const. 1970,art. VI, §

9. However,the justiciablecontroversyrequirementcannotbe satisfiedwherethe underlying

issuesin thecasearepremature.Sharmav. Zollar, 265 Ill.App.3d 1022, 1027, 638 N.E.2d736,

740 (1st Dist. 1994). In the presentcase,the co-Petitioner’sargumentthat the CountyBoard’s

impositionof the “host fee” wasunlawful is not ripe for adjudicationbecausethe CountyBoard

deniedsiting approvalto theApplicant,andbecauseofthat denial,theApplicantwill clearlynot

be requiredto payany“host fee.” Becauseany decisionby thisBoardasto whetherthat hostfee

was lawful would have no effect on the issuesit this case,any suchdecisionwould be an

advisoryopinion,which is strictly prohibitedunderIllinois law. SeeBarthv. Reagan,139 Ill.2d

399, 419, 564 N.E.2d1196, 1205 (1990). If, however,this BoarddoesaddressCo-Petitioners’

argumentregardingthe County’s imposition of a host fee, for the reasonsset forth below, it is

clearthattheCountyBoard’simpositionofthehost feewaslawful.

The imposition of a condition is specifically authorizedby Section 39.2(e) of the

EnvironmentalProtectionAct. Section39.2(e) of theAct specifically providesthat a County

Board “may impose suchconditions as may be reasonableand necessaryto accomplishthe

purposesofthis Sectionandasarenot inconsistentwith regulationspromulgatedby theBoard.”
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415 ILCS 5/39.2(e). Section39.2(e)specifically allows a local unit of governmentto negotiate

and enter into a host agreementwith a local siting applicant, and requires the terms and

conditionsof that agreementto bedisclosedandmadea part of thehearingrecord. 415 ILCS

5/39.2(e).

Illinois has also determinedthat economicsis a relevantconsiderationunder Section

39.2, and it is within the local siting authority’s discretion to considerit. SeeConcerned

AdjoiningOwners v. Pollution Control Board, 288 Ill.App.3d 565, 535, 680 N.E.2d 810, 817

(5th Dist. 1997). Pursuantto criterion (viii) of section39.2 of the Act, the McHenry County

Boardwasrequiredto considertheeconomicimpactoftheproposedtransferstationandhadthe

authority to imposea host fee that would be economicallybeneficial to the County. Section

39.2(a)(viii) requiredthe County Boardto determineif the transferfacility wasconsistentwith

the County’s Solid WasteManagementPlan,which was draftedpursuantto the Solid Waste

Planning and Recycling Act. 415 ILCS 5/39.2(a)(viii). The Solid Waste Planning and

RecyclingAct specificallyrequiresthat countiesimplementsolid wastemanagementplansthat

evaluatethe economicadvantagesand disadvantagesof proposedwastemanagementfacilities

andprograms. 415 ILCS. l5/4(c)(4). As a result, the McHenry County Boardclearlyhad the

authorityto examinetheeconomicimpactthatthetransferstationwouldhaveon theCounty and

wasjustified in determiningthat areasonablehostfeewasrequired.Accordingly,it is lawful for

the CountyBoardto imposeahost fee asa specialconditionof approvingcriterion(viii) under

Section39.2.

Furthermore,the imposition of a host fee was authorizedbecausethe host fee was

proposedby the applicanthimself, andMr. Lowe specificallyagreedto accepta condition of a

hostcommunitypaymentequalto whattheevidenceshowedwasnecessaryto defraytheimpact
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ofthefacility on the County. (C.00203,pp. 26, 28). Duringhis testimony,and consistentwith

theproposalsetforth in theExecutiveSummaryportionoftheApplication, Mr. Lowesuggested

a host fee of 400 per ton to the County, 100 per ton to the Defenders,and 100 per ton to a

scholarshipfund. (C.00203,p. 23). Mr. Lowe testifiedthat it washis intention in makingthe

hostcommunitypledgeto offsetanycost or impactthattheCountymayincuror experienceasa

resultof the operationofthe transferstation. (C.00203,p. 25). Mr. Lowe statedit wasn’tthe

Applicant’s intentionto costtheCountyany moneyto inspectormaintainthefacility. (C.00203,

p. 27). Mr. Lowe specificallystated,“I wouldn’t havea problemif the Countygot into this and

foundout thattheycouldn’t do it for [400 per ton]. I wouldn’t haveanyproblemwith increasing

[400 per ton].” (C.00203,p. 25). Mr. Lowe went on to statethathewould not haveaproblem

with acostof living increasein thehostfee. (C.00203,p. 28).

According to this testimony,it is clearthatMr. Lowe hadagreedto pay ahost fee asa

special condition of approving criteria (viii). Mr. Lowe’s testimony showedconsiderable

flexibility in determiningthe reasonablenessof the host fee. Mr. Lowe left it to the County

Board to decidehow much the host fee should be to cover the costs incurredin addressing

impactsassociatedwith thetransferstation. Therefore,thehost feewas authorizedandlawful.

Theimposition of a $1.90perton host fee is clearlyreasonableto offset the costsofthe

County. The McHenry County staff, which includesstafffrom theMcHenry CountyPlanning

and Development, the McHenry County State’s Attorney’s Office, the McHenry County

Departmentof EnvironmentalHealth, andPatrickEngineering,Inc., reviewedtheApplication

for Siting Approval for the Lowe TransferStation andmaderecommendationsto the County

Boardregardingthehost fee. (C.03889-3890).TheCountystaffbelievedthat the400 per ton

originally offeredto the McHenryCountyBoardasahostfeeby Mr. Lowe wasinsufficient. Id.
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The County staff found that additional feeswere requiredto minimize thefinancial burdenon

the County for inspectionsand to provide disposal alternativesto the citizens of McHenry

County. Id. The County staff recommendedthat the Pollution Control Facility Siting

Committeeimplementa reasonablehost fee similar to other fees requiredin the region in the

amountof $1.90per ton. Id.

In determiningtheappropriatehost feeamount,the staffreliedontwo hostfees figuresin

placein therelevantgeographicalarea.Id. Thefirst host feeagreementwastheDuPageCounty

GenericHostCommunityBenefitAgreement. (C.03898-03929).ThatAgreementprovidedfor

feesof at least$1.68 per ton in 2002, $1.69 per ton in 2003, and a $1.70 per ton feeplus an

increasebaseduponthe ConsumerPrice Indexor Urban Consumers(CPI-U) in 2004andeach

yearthereafter,with no downwardadjustment. (C.03911-03914).Theotherhost feeagreement

relieduponby the CountystaffwasanagreementbetweenOnyx andtheCity ofBatavia,which

providesfor feesof $1.90for the first 400 tons of wastereceivedperdayanda $2.00 for every

ton in excessof 400 tons. (C.03938-03945).This hostfee wasalso adjustedupwardannually

baseduponthe CPI-U. (C.03942). Bothhost feefigures wereclearly designedto fairly offset

the impactofproposedtransferstationsuponthelocal unit ofgovernmentin question.

Basedupon the staff recommendations,the County Pollution Control Facility Siting

Committeedeterminedthat a fee of $1.90perton, with a yearly increasebaseduponthe CPI-2

was reasonableand commensuratewith theevidence. (C.07237,p. 35). Keepingin mind that

Mr. Lowe statedthathewouldbe willing to payafeethat increasedyearlyin anamountthatthe

County thoughtwas necessary,and was willing to pay a host fee which would alleviateany

burdenon theCounty for thetransferstation,the CountyBoard’sdecisionto imposea host fee

33
70372381v1830017



of $1.90per ton was reasonableandwithin its discretion. Therefore,Petitioner’sclaim thatthe

hostfeewasunauthorizedandunlawful mustfail.

F. THE MCHENRY COUNTY BOARD LAWFULLY APPLIED THE
UNNUMBERED CRITERIONOF SECTION39.2(a)OF THE ACT

Petitionercontendsthat theCountyBoardunlawfullyconsideredtheApplicant’sprevious

operatingexperienceand pastrecordofconvictionsor admissionsof violations. However,that

is clearly not the case, as Section 39.2(a) of the Illinois Environmental Protection Act

specifically allows county boards or other governing bodies to consider these factors in

conjunctionwith criteria(ii) and(v) setforth in section3 9.2(a). See415 ILCS 5/39.2(a). As set

forth in 39.2(a),“the countyboardorthe governingbody of themunicipalitymay also consider

asevidencethe previousoperatingexperienceand pastrecordof convictionsor admissionsof

violations in thefield ofsolidwastemanagementwhenconsideringcriteria(ii) and(v) underthis

Section.” 415 ILCS 5/39.2(a).

Additionally, caselaw from theappellatecourtsaswell astheIPCB haveestablishedthat

it is appropriatefor a countyboardor local governingbodyto consideran applicant’sprevious

operatingexperience.SeeMedicalDisposalServices,Inc. v. EnvironmentalProtectionAgency,

286 Ill.App.3d 562, 677 N.E.2d 428 (1st Dist. 1997) (“[S]ection 39.2(a) of the Act permits

localities to considerthe applicant’spreviousoperatingexperience.”);Saline CountyLandfill,

Inc. v. Illinois EnvironmentalProtectionAgency,PCB 02-108,slip op. at *14 (April 18, 2002)

(same). The PCB in Saline Countyexplained: “Pursuantto section39.2(a) . . . localities areto

approvenot justthesite’s locationandthefacility butalso theoperatorofthefacility.” PCB 02-

108, slip op. at *14. The County Board of McHenry County did just that in consideringthe

operatingexperienceoftheApplicantin this case.
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ParagraphJ “UnnumberedCriterion” of the Resolutionof the McHenry County Board

Concerningthe Lowe Transfer,Inc. Applicationfor a Pollution Control Facility, datedMay 6,

2003, which provides that “[t]he Board has consideredas evidencethe previous operating

experienceof the applicantand pastrecordof convictions or admissionsof violations of the

applicantwhen consideringcriteria (ii) and(v) of 415 ILCS 5/39.2(a),”cannotbe an unlawful

applicationof 415 ILCS 5/39.2, asassertedby Petitioner,becauseit is in absoluteconformity

with 415 ILCS 5/39.2. In fact, the languagecontainedin ParagraphJ directly quotesthe

languagecontainedin 415 ILCS 5/39.2,and,therefore,cannotconstitutean unlawful application

oftheAct.

Furthermore,the County Boardwasjustified in consideringthe Applicant’s experience,

or lackthereof,in determiningwhethertheApplicant compliedwith criteria(ii) and(v) because

the evidencepresentedat the hearing revealedthat the Applicant, Marshall Lowe, had no

experiencein the operationof a transferstation, and was simply relying on other unknown

individualsto run theproposedpollutioncontrolfacility. In fact, throughouthis testimony,Mr.

Lowe repeatedlystatedthathehadno experienceoperatinga transferstation. (C.00200,pp. 20,

78; C.00202,p. 41). Evenmoretelling is Mr. Lowe’s admissionthat he did not evenreadthe

applicationthat he filed andsigned. (C.00203,p. 48). Rather,Mr. Low statedthat he merely

relied on other peopleto makesure it was accurateand completed. Id. Mr. Lowe further

admittedthathehadno employeestrainedin solid wastehandlingandtransfer(C.00200,pp. 27,

79)andhad“no clue” who would be the operatorofthetransferstation. (C.00202,pp. 59). In

fact,headmittedhewould rely on othersto find “qualified” peopleto runthe operation,because

hehimselfwould not be able to determinewho would be “qualified” (C.00200,p. 20). Lowe

alsoconcededhewas relyingon othersto set up a “safe andefficient” operation. (C.00201,p.
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62). Headmittedthathedid not knowwhathe would haveto do to properlyrespondto a spill or

similar problem at the transfer station. (C.0020l, p. 19). The only other officer in his

corporation,Lowe Transfer,is his wife, who also hasno experiencein the areaof solid waste

transfer. (C.00202,p. 39).

Clearly, the McHenry County Board had the discretion (and, more importantly, the

obligationto its citizens),underSection3 9.2(a)of theAct to considerall ofthestatementsmade

by Mr. Lowe regardinghis lackof experiencewith solid wastetransferstations. As wasmade

clearthroughoutMr. Lowe’s testimony,he had absolutelyno experiencewith transferstations,

andhadno ideahowto runa transferstation. BecauseSection39.2(a)allowscountyboardsto

specifically take that factor into consideration,the McHenry County Board was certainly

justified in doing so, and subsequentlyconcludingthat Mr. Lowe’s lack of experiencewould

negatetheApplicant’sability to satisfycriteria (ii) and(iv).

Moreover,the County Boardwas also entitled to considertheApplicant’s experiencein

his presentbusiness,which may or may not constitutesolid waste management,becauseit is

germaneto his Application and is relevantin ascertaininghow Mr. Lowe would operatethis

facility. In fact, it wasMr. Lowe himselfwho broughtup his operationof his currentbusiness,

LoweEnterprises,in an attemptto establishwhatkind of wastetransferoperationhe would run.

Lowetoutedhis currentbusinessoperation,explainingthathe hasreceivedno complaintsfrom

neighbors,hasexceededtherequirementsset forth in the Countycode,andhasbeentold that his

materialsrecycling site is one of the two cleanestin the United States. (C.00200,pp. 18-19;

C.00200,pp. 32-33). BecauseMr. Lowe andhis counselbroughtup Lowe EnterprisesandMr.

Lowe’s operationofthat business,it wasclearlyappropriatefor Mr. Lowe to becross-examined

abouttheoperationof Lowe Enterprises.SeePeoplev. Fontana,251 Ill.App.3d 694, 702, 622
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N.E.2d 893, 869 (2d Dist. 1993),quoting Peoplev. McCarthy, 213 Ill.App.3d 873, 883, 572

N,E.2d 1219, 1226 (4th Dist. 1991) (“The proper scopeof cross-examinationextendsto all

mattersraisedon direct examination,including all matterswhich explain,qualify or destroythe

testimonyon directexamination.”).

Mr. Lowe’stestimonyandcross-examinationby Ms. Angelo, attorneyfor theVillage of

Cary, revealedthat he may be violating a numberof environmentalregulationsin his current

business.First andforemost,Mr. Lowe admittedthathedoesnothavea solidwastepermit,but

hasonly anair permit. (C.00200,p. 37). Moreover,asolidwastepermitmayin factbe required

by section21(d) ofthe Act for Mr. Lowe’s currentbusiness.415 ILCS 5/21(d). Furthermore,

Mr. Lowe admittedthat he hasprobablynot followed the requirementsof section22.38 of the

Act, 415 ILCS 5/22.38, which may apply to him, becausehe fails to: (1) follow certain

proceduresin shippingrecycledmaterialsoffsite within six months,415 ILCS 5/22.38(b)(4);(2)

sortand disposeof non-recyclableswithin 72 hours,415 ILCS 5/22.38(b)(2);(3) takelessthan

25%non-recyclables,415 ILCS 5/22.38(b)(3);(4) controlnoise,415 ILCS 5/22.38(b)(7);control

stormwaterrunoff, 415 ILCS 5/22.38(b)(8);(5) keepcertainrecordsanddo certainlabeling to

show compliance,415 ILCS 5/22.38(b)(6);and (6) control accessto the facility, 415 ILCS

5/22.38(b)(9). (C. 00200,pp. 30-36,44, 53-57). Lowe also admittedheallows contractorsto

dumpwastein his facility afterhoursby leavingthegateopenedat all times. (C.00200,pp. 47-

48, 53-56). Theseare just a few of the environmentalregulationsthat Mr. Lowe may be

violating in his currentbusiness,Lowe Enterprises,and it was absolutelyappropriatefor the

County Boardto considerthesepossibleviolations in determiningwhethertheproposedfacility

wouldmeettherequirementssetforth in criteria(ii) and(v) ofsection39.2of theAct.
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Evenif in factMr. Lowe doesnotviolateanyenvironmentalrules, statutesorregulations

in his current operation of his business,the cross-examinationof Marshall Lowe was still

relevant,and couldbe consideredby the CountyBoard becauseit revealedthat Mr. Lowe had

absolutelyno knowledgeaboutIllinois environmentalregulationsand laws, and hadlittle or no

interestor intentionof becominginformedaboutthem. In fact,headmittedthathehastakenno

stepsto ensurethat his currentbusinessis in compliancewith Illinois EnvironmentalProtection

AgencylandregulationandhasneveraskedIllinois EnvironmentalProtectionAgencyBureauof

Land if he needsto providenoticesor informationto that division (C.00200,p. 37). Mr. Lowe

hasnot providedany noticeto anydepartmentof theIllinois EnvironmentalProtectionAgency

other than the Bureau of Air (C.00200,p. 57) and suggestedthat it would be the EPA’s

responsibilityto let him know what was requiredunder the Illinois EnvironmentalProtection

Act. (SeeC.00200,p. 41). Suchtestimonycancertainlybe consideredby the CountyBoardin

determiningwhethertheApplicant is likely to abideby thelaws andregulationswhich relateto

theproposedpollution controlfacility.

For the reasonsset forth above, it was entirely appropriatefor the County Board to

considerthe previousoperatingexperienceof theApplicant aswell asthe Applicant’s general

attitude aboutcomplying with environmentalregulationsin general. Consequently,the County

Boardclearlydid not applySection39.2(a)in anunlawfulmanner.

G. THE MCHENRY COUNTY BOARD PROPERLY SET FORTH THE
REASONSFORITS DECISIONACCORDINGTO SECTION39.2.

Petitionersclaim that therecordfails to show any basisfor the CountyBoard’sdecision

denyingPetitioner’sRequestfor site location approvalfor a municipal wastetransferstation.

Petitionersinfer a violation of Section39.2(e)of the Act, which statesthat the decisionofthe

CountyBoardmustbe in writing “specifying the reasonsfor thedecision.” 415 ILCS 5/39.2(e).
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An examinationof therecordin this instanceshowsthat the CountyBoardproperlyannounced

thereasonsfor its determination.

It hasbeenheldthat so long asadecisionis in writing anda recordhasbeenmadeofthe

decision,neither a detailedstatementfinding specific facts,nor a detailedexplanationof the

relationshipbetweenthe facts,thecriteria,andtheconclusionsis necessary.E & EHauling, Inc.

v. PCB, 451 N.E.2d555 (2d Dist. 1983),affd 107 Ill.2d 33, 481 N.E.2d664 (1985); Cluttsv.

Beasley,541 N.E.2d844 (5thDist. 1989); Sierra Club v. City of WoodRiver, 1995 WL 599852

(Oct. 1995). Thedecisioncanbe framedin the languagesetout in thestatute. Seeid.,

E & E Hauling definedwhatwas requiredunder Section39.2(e). The court held that

“nothing in the statuterequireda detailedexaminationof eachbit of evidenceor a thorough

goingexpositionof the CountyBoard’smentalprocesses.”E & E Hauling, 451 N.E.2dat 577.

All that is requiredof a CountyBoardis to “indicate which of the criteria, in its view, have or

havenot beenmet, andthis will be sufficient if the recordsupportstheseconclusionssothat an

adequatereviewofthe CountyBoard’sdecisioncanbe made.” Id. at 578. Here,theResolution

clearlyestablishedwhatcriteriatheBoard determinedhadandhadnot beenmet. Therefore,the

CountyBoarddecisionis sufficientunderSection39.2(e).

In Clutts, the court examineda county board’s written decision,which did not include

specific findings of fact, and determinedthat it was adequateunderboth the provisionsof the

statuteandunder the prior holding of E & E Hauling. Clutts, 541 N.E.2dat 845. The Clutts

courtwenton to statethecriteriasetforth arethefactualaswell astheultimatefindingsmadeby

acounty board. Id. According to thecourt,thepurposeofthecriteriais to imposestandards,so

a decisionis madewith somedegreeof guidanceand consistency,ratherthanarbitrarilyor by

whim. Id. InSierra Club, theIllinois PollutionControlBoardfoundthatthegenerallanguagein
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a city’s resolutiondenyingan applicationstating“all applicablerequirementsof Section39.2 and

theSitingOrdinancehavebeenmet” wassufficient. Sierra Club, at p. 9.

The Resolutionadoptedby the McHenry County Board statesthat the County Board

reviewed“the Application,all experttestimony,all lay testimony,all exhibits,thehearingrecord

as a whole, all public comments,the proposedFindings of Fact and Conclusionsof Law, the

record of the proceedingas a whole, and all relevantand applicable factors and matters.”

(ResolutionNo. R-200305-12-l04;SeeExhibit A containedin Lowe’s Petition for Hearing).

The resolutiongoeson to addresseachindividual requirementunder Section 39.2, and each

criterioncontainsa yes/novotetally. Id. A voluminousrecordofthesiting applicationhearings

exists as the hearingitself lasted 13 days,during which thousandsof pagesof exhibits were

offered. Under existing Illinois and PCB caselaw, it is clear that the record supportsthe

determinationand Resolutionof theMcHenryCountyBoard,andPetitioner’srequestto reverse

the determinationoftheBoardfor failing to set forth its reasonsfor its determinationshouldfail.

Furthermore,an examinationof the record showsthat the County Boardvotedon and

discussedeachand every issueunder the siting criteriaprior to denyingthe application. The

RegionalPollution Control Facility Committeetranscriptshowsthat any concernsor questions

wereraisedandcommentsweremadefor eachcriterionincludedin Section39.2.

Board MemberKlaseninitially raisedconcernsover siting criterion (i), involving the

primaryserviceareaof the facility. Klasenwasconcernedthattheprimaryserviceareaincluded

countiesotherthanMcHenry County. (C.07237,p. 10-13). Klasenalso raisedthe issueofthe

facility being locatednextto a sensitivenaturalresource,andthereforebelievedthatthefacility

wasnot so designed,locatedandproposedto be operatedto protectpublic health,safety, and

welfare as requiredby criterion (ii). Klasen specifically statedthat he was not “sure that
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somethingadjoining and abuttinga sensitivearealike this shouldbe approved.” (C.07237,p.

14-16). Kiasenalsoraisedconcernsrelatingto criterion(iii), andexpressedextremeconcernthat

anownerof ahomewould sell it for anegativeprofit margin,afteronly owning thehousefor 66

months. (C.07237,p. 17). Specifically, Kiasenwasconcernedthatthe majority ofhomesin the

comparisonstudy offered into evidenceat the hearinglost money. (C.07237,p. 18). Klasen

concludedthat hecouldnot find compliancewith criterion(iii) hadbeendemonstratedin light of

his observationsandconclusions. (C.07237,p. 18).

Criterion (v), which is directedto minimizing the dangerto the surroundingarea,was

alsoaddressed,andmajorconcernswereraisedaboutspills enteringlocal waters. (C.07237,p.

20-22). Again, the issueofthetransferstationbeinglocatednextto anenvironmentallysensitive

area was discussed. (C.07237, p. 22). The traffic issue, criteria (vi), was addressedand

approvedsubjectto certain conditions, eachof which was discussedprior to their adoption.

(C.07237,p. 23-27). Mr. Klasenstatedthathecouldnot supportcriterion(vi) whereno finding

for improvementsaccordingto IDOT’s plan weremadefor “probablythe worst intersectionin

this County.” (C.07237,p. 26). Criterion(viii) wasalso approvedwith conditionsaftera brief

discussionconcerningwhetherthe recordwould supporta determinationfor a host fee of $1.90

per ton. (C.07237,p. 28-36). Finally, the CommitteeTranscriptsshowa final vote of 6-0 that

the findings and determinationsof the Committeewere basedonly upon the record, andthe

recordin its entirety. (C.07237,p. 40-41). In addition,in denyingthesiting application,thefull

County Board voted21-0 that the Board basedits decisionsolely upon the record. (County

BoardMeetingTr. p. 50-53).

Thesetranscriptsclearly showthat the County Boardexaminedanddeliberatedeachof

the criteria set forth in Section 39.2 in making its determinationto deny Petitioner’s siting
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application. Both theCommitteeandthefull CountyBoardmadetheirdecisionsbaseduponthe

record. There is ample evidencein the record to support the McHemy County Board’s

determinationand,therefore,Petitioner’srequestto reversethe CountyBoard’sdecisionshould

fail.

H. THE MCHENRY COUNTY BOARD PROPERLY SET FORTH THE
REASONS FOR ITS DECISION ACCORDING TO THE MCHENRY
COUNTY REGIONAL POLLUTION CONTROL FACILITY SITING
ORDINANCE.

Paragraph4(e) of thepetitionallegesthat the Board did not comply with the McHenry

CountyRegionalPollution Control Facility Siting Ordinanceasthe Board did not specify the

reasonsfor its decisionin denyingthe siting application. A reviewofthe Ordinanceshowsthat

theBoarddid not violatetheOrdinanceandadequatelysetforth reasonsfor its determination.

As apreliminarymatter,caselaw showsthat theIllinois PollutionControlBoardwill not

reviewproceduresemployedin asiting proceedingto determineif theyarein compliancewith a

local siting ordinance,nor will it compelperformanceof a local ordinance. SeeResidents

Againsta PollutedEnvironment,PCB 96-243,slip op. at 6 (Sept. 19, 1996); Smithv. City of

Champaign,PCB92-55,slip op. at3 (Aug. 13, 1992). As such,Petitioner’srequestthatthePCB

examinethe CountyBoard’s decisionto determineif it complieswith the provisionsof a local

siting ordinanceis inappropriate.

Nevertheless,even if the Pollution Control Board does examinethe County Board’s

decisionfor compliancewith the Ordinance,it is clear that the County Board’sdecisionis in

accordancewith the McHenry County siting ordinance. The McHenry County local siting

ordinanceonly providesthat the decisionshall be in writing with suchspecificity asto be in

conformitywith Section39.2 oftheAct. (McHenryCountyRegionalPollution ControlFacility
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Siting OrdinanceNo. 0-9412-1200-88;attachedto Lowe’s Petition for Hearingas Exhibit B).

Theordinancestates,in relevantpart,asfollows:

• Section7. (b) The CountyBoardshallmakea decisionbasedon therecordfrom
the public hearingand review of the recommendationof the Committee. The
decisionof the CountyBoardshall be in writing, spec~j5~’ingthe reasonsfor the
decision,suchreasonsto be in conformitywith Section39.2(a) ofthe Act (415
ILCS5/39.2(a)). In grantingapprovalfor a site, the CountyBoard may impose
suchconditionsasmay be reasonableand necessaryto accomplishthe purposes
oftheAct and asarenot inconsistentwith regulationspromulgatedby theIllinois
Pollution ControlBoard. Suchdecisionshallbe availablefor public inspectionat
the office of the County Board and may be copieduponpaymentof the actual
cost of reproduction. If thereis no final actionby the CountyBoardwithin one
hundredeighty (180) days after the filing of the requestfor site approval,the
applicantmaydeemtherequestapproved.

(c) Whether the County Board approvesor disapprovesof the proposedsite
location,a Resolutionshall be passedto that effect,statingthe reason(s)for the
decision.

(OrdinanceNo. 0-9412-1200-88,emphasisadded).

As discussedabove,Section39.2(a)of the Act requiresthat the reasonsfor a decision

neednotbesetforth in specificdetail,but ratheradecisionsettingforth thevote for eachcriteria

in Section 39.2 is sufficient. See discussionsupra. The McHenry County ordinanceonly

requirestheBoard’sdecisionto comply with Section39.2 andbe in writing. (McHenryCounty

Ordinance,Section7(b)). This decision,according to section7(c) of the McHenry County

ordinance,is to beset forth in aResolution.

The McHenry County Board issuedResolutionNo. R-200305-12-104concerningthe

siting application. (See ResolutionNo. R-200305-12-104). The Resolution issued by the

County Board in this matter is obviously in writing, and complieswith the requirementsof

Section39.2,asdiscussedpreviously. TheResolutiondenyingsiting approvalcontainsa yes/no

vote count for eachcriterion. Id. Therefore,Petitioner’sargumentthat the McHenry County
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Board’s determinationis contrary to the local McHenry ordinance is inappropriate,and its

petitionto reversetheMcHenryCountyBoard’sdeterminationshouldfail.

III. CONCLUSION

Forthereasonssetforth above,theMcHenryCountyBoard,respectfullyrequeststhatthe

Illinois Pollution Control Boardupholdthe CountyBoard’sdecisionto deny siting approvalto

Lowe Transfer,Inc.
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